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Dear Mr. Caton:

Our File No.
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On behalf of Donald B. Brady please fmd enclosed an original and four
copies of his Supplemental Comments of Donald B. Brady in the above-
referenced proceeding.

Kindly communicate any questions directly to this office.
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:ftbtral €ommunt(atton~ €ommt~~ton FEDE~~=~~ISS~
Washington, D.C. 20554

In the Matter of

Amendment of Section 73.202(b)
Table of Allotments
FM Broadcast Stations,

Hazlehurst, Utica and
Vicksburg, Mississippi

TO: Chief, Mass Media Bureau

)
)
)
)
)
)
)
)

MM Docket No.~
RM No. 8239

SUPPLBMBNTAL COllllElfTS OF
DONALD B. BRADY

Donald B. Brady ("Brady"), by his attorneys and pursuant to

Section 1.420 of the Rules, hereby submits his Supplemental Comments

in the above-captioned proceeding. These Supplemental Comments are

directed towards new matter raised for the first time in Comments filed

by St. Pe Broadcasting, Inc. ("St. Pe") and in Reply Comments filed by

Crossroads Communications, Inc. ("Crossroads") in which they contend

that this proceeding involves an incompatible channel swap and hence

other expressions of interest may not be accepted. As will be

demonstrated below, newly filed information establishes that this

argument is factually incorrect and, in any event, is barred by Section

405 of the Communications Act (47 USC § 405).

Sacklround

1. The Notice of Proposed Rule Making and Order to Show Cause

("NPRM") 8 FCC Rcd 4080, in this proceeding was released on June 16,
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1993, in which a Comment Date of August 9, 1993, was established.

The NPRM held, in effect, that this proceeding did not involve an

incompatible channel swap (See NPRM para. 3)1 and, in accordance with

the NPRM, Mr. Brady timely filed an expression of interest in the

proposed Utica allocation.2 Rather than submit a showing establishing

that another comparable channel is available at Utica, St. Pe in its

comments and reply comments argued that this proceeding involved an

incompatible channel swap and hence no other expressions of interest

could be considered. As will be demonstrated below, St. Pe's claim that

this proceeding involves an incompatible channel swap is nothing more

than an untimely request for reconsideration of the NPRM. Further, a

recent filing with the Commission confirms the Commission's conclusion

in the NPRM that, in fact, no incompatible channel swap is involved in

this proceeding.

DISCUSSION

(A) Section 405 of the Act Pncl.... Consideration of the
St. Pit and Crouroacla Subm_ion

2. As previously mentioned (See Note 1), Paragraph 3 of the NPRM

not only put St. Pe on notice that no "incompatible channel swap" was

1 Paragraph 3 provides in pertinent part: " ... However, in accordance with
§ 1.420(g) of the Commission's Rules, should another party indicate an interest in the
C3 allotment at Utica, the modification cannot be implemented unless an equivalent
class channel is also allotted."
2 In accordance with § 1.52 of the Rules, a facsimile of Mr. Brady's expression of
interest was received by the Commission at 1:45 PM on August 9, 1993.

brad-uti.p12
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involved, it expressly imposed on St. Pe the requirement that:

3 ... should another party indicate an interest in the C3
allotment at Utica, the modification cannot be implemented
unless an equivalent Class channel is also allotted.

8 FCC Rcd at 4080. Since the NPRM fixes rights and imposes obligations

on the movant as well as the interested parties, it is a "Final Order".3

Consequently, if either St. Pe or Crossroads believed there was an error

in the NPRM, Section 405 of the Communications Act required either or

both to seek reconsideration within thirty (30) days of the release date of

the NPRM. Since the NPRM was released on June 16, 1993, the

reconsideration period as to parties expired on July 16, 1993, and on

July 26, 1993, as to the Commission.4 However, neither St. Pe nor

Crossroads sought reconsideration of the NPRM on or before July 16,

1993. In fact, to this day no one has sought reconsideration of the NPRM.

3. Rather, St. Pe did not suggest any possible error in the

NPRM until it filed its Comments and Counter Proposal on August 9,

1993.5 Crossroads did not raise the issue until it filed its Reply

Comments on August 24, 1993. Since both Crossroads and St. Pe seek

to have the Commission, in effect, modify the NPRM to bar expressions of

3 "[F]inal orders are not limited to the last order issued in a proceeding, but to be
final an order must 'impose an obligation, deny a right or fix some legal relationship as
a consummation of the administrative process. '" Bethesda-Chevy Chase Broadcasters,
Inc. v. FCC, 385 F.2d 967, 968 (D.C. Cir. 1967) (quoting Chicago & Southern Air Lines
v. Watennan Steamship Corp., 333 U.S. 103, 113,68 S.Ct. 431, 437,92 L.Ed. 568
(1948)); see also Rlinois Citizens Committee for Broadcasting v. FCC, 515 F.2d 397,402
(D.C. Cir. 1975).
4 See § 1.117 of the Rules. The staff, like interested parties, has 30 days to set
aside their action. (§ 1.113 of the Rules)
5 See St. pe Reply Comments para 5 "... contrary to the Commission's contention
... the proposed substitutions constitute incompatible swaps."

brad.uti.p12
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interest and the requirement that St. Pe demonstrate the availability of

another Class C3 Channel at Utica, these filings are nothing more than

untimely requests for reconsideration which are barred by Section 405 of

the Act. Commonwealth Telephone Co., 4 FCC Rcd. 5299, 5301 (1989)

(Consideration of dismissal of applications first raised in opposition

pleading filed after the reconsideration period has expired is barred by 47

USC Section 405); New Continental Broadcasting Co., 89 FCC 2d 631,

632 n.2 (Rev. Bd. 1982). (Portions of opposition pleading which attacked

Decision stricken as untimely request for reconsideration of the Decision

itself) .

4. Moreover, any action by the staff or Commission attempting

to change the substantive requirements of paragraph 3 of the NPRM

would be void ab initio. Hughes Moore & Associates, 7 FCC Rcd. 1454,

1455 (1992); Reuters Ltd., 781 F.2d 946; 59 RR2d 1063 (D.C. Cir. 1986)

(Once an Order becomes Final the agency may not set it aside.)

(B) No Incompatible Channel Swap

5. Moreover, the Commission's determination that this

proceeding involves no incompatible channel swap was correct. The

Commission has defined incompatible channel swap situations to be

those where Community A must exchange its channel (or an adjacent

channel) with Community B; the allotment must require the deletion of

the exchanged channel at Community B; and Community A's channel

"must be the only [channel] which can be substituted at Community B."

FM Channel Assignments, Blair, Nebraska, 8 FCC Rcd. 4086, 4088 (MMB

brad·u.tLp12
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1993) citing Modification ofFM Broadcast License to Higher Class Co

Channels or Adjacent Channels, 60 RR2d. 114, 120, para. 24 (1986).

6. PDB Broadcasting recently filed a Petition for Rule Making

seeking the assignment of a second Class A Channel (Channel 282A) at

Hazlehurst, Mississippi.6 This Petition establishes that Utica's Channel

225A is not the only channel that can be substituted at Hazlehurst.

Hence, the Commission ruling in the NPRM was correct; no incompatible

channel swap is involved in this proposed allocation.

CONCLUSION

The foregoing establishes: 1) that the St. Pe and Crossroads

contentions that an incompatible channel swap is involved in this

proceeding are late filed requests for reconsideration of the NPRM and

may not be considered; and 2) that, in fact, the Commission's ruling, in

effect, that this proceeding does not involve an incompatible channel

swap was correct.

6 A copy of the Petition is attached.

brad-utLp12
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Therefore, the Commission is urged to disregard the St. Pe and

Crossroads incompatible Channel swap contentions and conclude this

proceeding in accordance with the NPRM.

Respectfully submitted,

DONALD B. BRADY

HALEY, BADER & POTTS
4350 North Fairfax Drive, Suite 900
Arlington, VA 22203-1633
703/841-0606

January 5, 1994
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IJII- S1994

jftbtral (:ommuni(atlon~(:ommi~~ionfE~~~
Washington, D.C. 20554·

In the Matter of

Amendment of Section 73.202(b)
Table of Allotments
FM Broadcast Stations,

Hazlehurst, Mississippi

TO: Chief, Mass Media Bureau

MM Docket No.
RMNo.

PETITION FOR RULE MAKING

PDB Broadcasting ("PDB"), by its attorneys and pursuant to

Section 307(b) of the Communications Act and Section 1.420 of the

Rules, hereby requests the Commission to amend the FM Table of

Allotments (Section 73.202(b) of the Rules) as follows:

em
Hazlehurst, Mississippi

PRMUT
265C3 1

PROPOSBD
265C3,282A2

In support of this request, the following is respectfully submitted:

ALLOCATION CONSIDItRATIOlfS

Second FM Service for Hazlehurst

This proposed change in the Table of Allotments will bring

Hazlehurst its second FM service. Hazlehurst is the county seat of

1 In MM Diet. No. 93-158 the Commission is proposing to substitute Channel
225A for this allocation.
2 In order to meet spacing requirements and place a City Grade signal over all of
Hazlehurst, a site restriction at approximately North 31°47'52", West 90°28'56" is
necessary (See Attachment A, p. 1).

brad·hllZ.p10
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Copiah County, Mississippi (1990 population 27,592).3 It is an

incorporated community with a 1990 population of 4,221.4 It has a

mayor/ city counsel form of government and has its own police

department, school system, library and the City of Hazlehurst also

provides other municipal type services to its residents.

Rand McNally 1993 Commercial Atlas and Marketing Guide, p. 392.
ld. p. 393.

Technical CompUaDce

Attachment A is the Certification of Donald B. Brady a principal

of PDB. Mr. Brady prepared the technical showing, including the map

(p.8) from information contained in the Dataworld data base. Attachment

A establishes that with an allocation reference point of North 31°47'52",

West 90~8'56" FM Channel 282A can be assigned to Hazlehurst in

compliance with all existing and proposed allocations and provide City

Grade coverage to all of Hazlehurst.

3
4

CORCLU819lf

The foregoing establishes that the requirements of Section

1.420 of the Rules are satisfied and that this requested change in the

Table of Allotments will further the objectives of Section 307(b) of the Act.

The Commission is therefore requested to issue a Notice of Proposed Rule
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PROPOSED

265C3,282A6265C3~

PRBSEKTCITY

Hazlehurst, Mississippi

December 15, 1993

Respectfully submitted,

PDB BROADCASTIIIG

/.,/-;1'
///

----------__1

!

Making to change the. Table of Allotments (73.202(b) of the Rules) as

follows:

In the event this request is granted, PDB will promptly file an application

for the allocation requested herein.

HALEY, BADER &0 PoTTs
4350 North Fairfax Drive, Suite 900
Arlington, VA 22203-1633
703/841-0606

5 In MM Dkt. No. 93-158 the Commission is proposing to substitute Channel
225A for this allocation.
6 In order to meet apacing requirements and place a City Grade s:ip1al over all of
Hazlehurst, a site restriction at approximately North 31°47'52", West 90°28'56" is
necessaI)' (See Attachment A, p. 1).



Attachment A

DECLARATION OF DONALD B. BRADY

I, Donald B. Brady, declare as follows:

1. I am a principal of PDB Broadcasting, the movant to allocate FM

Channel 282A to Hazlehurst, Mississippi.

2. I am personally familiar with the City of Hazelhurst; have read the

Petition for Rule Making to which this Declaration is attached and affinn the

statements contained therein are true and correct.

3. I obtained the appended technical studies from Dataworld. The

spacing study shows that Channel 282A can be assigned to Hazlehurst

consistent with all the minimum separation requirements to both existing and

proposed allocations.

4 . The technical studies also show that Channel 282A can be used at

Hazlehurst if allocated at the coordinates 31°(7'52" North latitude, 9Q028'56"

West longitude. This would site restrict. the allocation 13.89 kilometers. .

southwest of the East corner of the city limits of Hazlehurst.

5. The attached map (Prepared by me) of Copiah County, Mississippi, in

which Hazlehurst is located, shows the latest city limit boundaries of

Hazlehurst and the proposed allocation site. The allocation site is 13.89

kilometers from the most distant corner of the municipal limits of Hazlehurst.

The bearing from the proposed site to the far comer of Hazlehurst is

approximately 51 degrees. The attached technical data further shows that the

distance to the 3.16 mv/m, 70 dbu, "city grade" contour on this bearing is 15~90

kilometers. This gives a clearance of 2.01 kilometers. Therefore, a station

br8<ly.p05
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operating on Channel 282A with the proposed site restriction would place a

city wade sil{llaJ over the entire community of Hazlehurst.

6. In the event the Commission allocates Channel 282A to Hazelhurst,

Mississippi as requested, PDB will promptly file an application for those

facilities.

I have read the foregoing consisting of six(6) numbered paragraphs and

declare, under penalty of peJjl1ry, that the statements contained therein are

tnle and correct.

Dated: December3-, 1993

..
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DON BRADY
JACKSON, MI

~ Spacing study

Title: HAZLEHURST, MS Latitude: 31·47-5~
Channel 282A (104.3 MHz) Longitude: 90-28-SE
Database: DW 11/16/93 Safety zone: 30 kn

Call Auth Licensee name Chan ERP-kW Latitude 8r-to Diet. Req.
City ot License St FCC File no. Freq BAH-m Longitude -from (km) (ka).....---------------------~ ..- _----._.._. __ ---- ................•.
WHJT LIC MISSISSIPPI COLLEGE 228A 3 32-20-15 13.4 61.56 lC
CLINTON MS BLH-'00226XG 93.5 100 '0-19·47 193.5 51.56 CLEAJ
LicenBe Granted 12/17/90 per FCC release '21017 dated 12/26/'0

WAZp·~ APP DRI-TWO INCORPORATED 229A 6 32-52-00 4.1 118.8 IC
YAZOO CITY MS BMPH-900725IA 93.7 100 90-23-28 184.1 108.8 CLBAI
Received per FCC release 114791 dated 08/03/90, accepted per 14796 dated 08'10
/90; Application dismissed 11/15/90 per pee release #20997 dated 11/28/90: 21

FOR RBeoN FILED 12/14/90: Call Granted 07/05/89

WHIR LIC RADIO HATTIESBURG INCORP 279C 100 31-31-37 102.9 131.2 95
HATTIIS8URG MS BLH-860609KD 103.7 322 89-08-07 283.6 36.23 CLEAR
Affiliated with WFOR(AM)

ALLOC 280A 32·58 -18 15.6 135.3 31
EBINEZIR MS 103.9 90-05-30 195.8 104.3 CLIAR
Piling window 03/23-04/23/90 *·CLOSED** : ALLOe REOPENS PER CP CANCBLLATION: C
OORDINATIS ASSUMED

NEW APP CHUNKY CREEK RADIO 281C2 50 32-30-03 57.9 148.7 106
UNION MS 8PH-890424MH 104.1 150 89-08-22 238.6 42.75 CLIAR
Accepted per PCC release 'NA-120 dated 03/30/90: Hearing DOC-90-S01, adopted 1
0/11790, released 11/15/90

KJLO-FM LIe NEW SOUTH COMMUNICATIONS 281~ 100 32-39-36 302.8 179.0 165
MONROB LA BLH-880812KI 104.1 310BT 92-05-15 122.0 13.99 CLOSI
Was XJLO 02/28/89; Affiliated with KMLB(AM)

waHL CP TEAM BROADCASTING COMPAN 282C3 25 33-21-S6 7.1 175.2 14:2
GRIBNWOOD MS BMPH·901210II 104.3 100 90-14-59 187.2 33.22 CLBAR
Deletion proposed; CP Granted 12/13/91 per rcc release #21279 dated 12/19/91;
ORDERED TO 282C2; Call Granted 03/09/88

WGNL ORO TEAM BROADCASTING COHPAN 282C2 SO 33-31-30 8.7 193.8 166
GRBBNWOOD MS BPH-930903IF 104.3 150 90-09-S2 188.9 27.85 CLEAR
DOC-93-104, RM-8209; ORDERED PROM 282C3: TDF: Call Granted 03/09/88

lOYO-PM CP SHARING INCORPORATED 283C3 25 32-24-08 31'.2 88.98 89
TALLULAH LA BPH-911231IH 104.5 95 91-06-08 138.8 -.02 SHORT
CP Granted 04/13/92 per FCC release '21361 dated 04/20/92: ORDBRED FROM 285A;
Was KBYO 02/01/90 per FCC release #127 dated 02/09/90: Affiliated with KBYO(AM
)

WHSY-PH LIC HUB CITY BROADCASTING 00 283C1 100DA 31-25-50 107.6 133.0 133
HATTIESBURG MS BLH-840523CP 104.5 134 89-08-51 289.3 .033 CLOSE
Affiliated with WHSY(AM)

1 Round1ng to tbe neareat k1lometer giTea the requ1red separat10n of 89
k1lometers.



Title: HAZLEHURST, MS
Channel 282A (104.3 MHz)

Z 301 656 5341

DON BRADY
JACKSON, HI

FM Spacing study

tlATA"'OP.LCl

Page 2
November 16, 1993

Latitude: 31-47-52
Longitude: 90-28-56

Call Auth Licensee name Chan ERP-kw Latitude Br-to Diet. ~eq.

City of License St FCC File no. Freq EAH-m Longitude -from (km) (km).. . . . . . . . . . . . . . . . . . . . - - - ~ -- - - - - - - . -- - - - - - . - - - - - - - - - -. . . . .... . . .-. . . . . . . . . . . . . .
2WHSY-FM CP HUB CITY BROADCASTING CO 283C 100 31-25-50 107.6 133.0 165

HATTIESBURG MS BPH-861201IC 104.5 300BT 89·08-51 288.3 ·32.0 SHORT
CP cancelled 05/16/91; CP Granted 07/10/87; Affiliated with WHSY(AM)

KPXS CP VISION BROADCASTING, INC 284A 3 31·34-44 254.5 90.01 31
VIDALIA LA BMPH-930317IE 104.7 81 91-23-47 74.0 59.01 CLEAR
CP Granted 07/08/93 per FCC release #21675 dated 07/16/93; Call Granted 07/12/
91 per FCC release 1162 dated 07/12/91

WZFL·FM LIC RADIO READING SBRVICES C 28SA 3 31-06-07 214.6 93.66 31
CENTREVILLE MS 104.9 104 91-02-27 34.3 62.66 CLEAR
Application for Licen8e (BMLH-930819KB) accepted per FCC release #15656 dated

10/27/93; Was WZZB 04/04/86; Ant: Phelps Dodge CFM·LP4; Affiliated with WZFL(
~)

» End of channel 282A study«

2 :·.1i3Y is now opera ting as a Cl.
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DON BRADY
JACKSON, MI

()I74TRWORLD

Page 0
November 16. 1993

Service contours baeed on PCC P(50.50) curves

This product ie provided by OW, Inc. dba DATAWORLO,
solely for the standard business uses of

DON BRADY
and 18 not to be duplicated for other ~urposes or provided

to others without written penmiss10n of DW, Inc.

ALL RIGHTS RESBRVED

Copyright (c) 1993, DW, Inc.

Disclaimer: DW, Inc. a.sumes no liability for any errors or omissions
in the information hereby provided, and shall not be liable for any
injuries or dama~es (including consequential) which might result from
U8e of the said 1nformation.

Job Title: HAZLEHURST, MS
Channel: 282
~ord1nate.: 31-47-52 90-28-56.
~rvice contours based on FCC f[SO,50) curves .

••••....... Selected field strengths •••. ------.
dBu mV/m dBu mV/m dBu mv/m
70.0 3.162 60.0 1.000

. --- -- ......-- - - -. . - . Radial Information -- --- ~ -...... .------.
NO. BEARING HAAT·ft HAAT·Meters BRP-dBk ERP-kW

1 .000 400.263 122.000 .. '1. 782 6.000
2 45.000 330.709 100.800 7.782 6.000
3 51.000 319.882 97.500 7.782 6.000
4 '0.000 328.740 100.200 7.782 6.000
S 135.000 304.134 92.700 7.782 6.000
6 180.000 315.945 96.300 7.782 6.000
7 225.000 244.423 74.500 7.782 6.000
8 270.000 319.882 97.500 7.782 6.000

315.000 380.249 115.900 7.782 6.000

Distance & Bearing Calculations

Site
No.

Latitude
Longitude

Distance Distance
(miles) (kilometers)

Bearing From
Site 1 and
Reciprocal

(degrees true).. . -- - - - . . .. .. . . - - - - - - - --. .-. ~ .-- - -- - - - - - - - - . . ... ....-. -- --
1 31-47-52.0 Allocation point for Hazlehurst.

90·28·56.0
2 31-52-30.0 GC- 8.63 13.89 51.78

90-22-00.0 FCC- 8.63 13.89 231.84
Coordinates or the most distant or the municipal limits
of Hazlehurst.
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DON BRADY
JACKSON, HI

Page 1
November 16, 1993

Service contours based on FCC F(50,50) curves

Title: HAZLEHURST, MS Latitude: 31-47-52
Channel: 282 C/R 208.9 meters ( 685.4 feet) A.M.S.L. Longitude: 90-28-56

Bearing
(degrees)

HAAT
(meters)
(feet)

ERP
(kiloWatts)

(dBk)

70 dBu
(3.16 mV/m)

contour

60 dBu
1 mV/m)

contour
-. . . . . . . - - - - - - . -. . . - - - - -- - . . . . . . -- - - - - - - - - . . . ~ - - - - -- -- --. . . ......

*

• 0

45.0

51.0

90.0

135.0

180.0

225.0

270.0

315.0

122.0
400.3

100.8
330.7

97.5
319.9

100.2
328.7

92.7
304.1

96.3
315.9

74.5
244.4

97.5
319.9

115.9
380.2

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

6.000
7.782

18.1 krn
11.2 mi

16.2 km
10.1 mi

15.9 Jan
9.9 mi

16.2 Jan
10.1 mi

15.5 Jan
9.6 mi

15.8 Jan
9.8 mi

13.8 km
8.6 m1

15.9 km
9.9 mi

17.6 Jan
10.9 mi

31. 0 Jan
19.2 mi

28.4 kin
17.7 mi

28.0 Jan
17.4 mi

28.3 km
17.6 mi

27.3 Jan
17.0 mi

27.8 km
17.3 mi

24.7 Jan
15.3 mt

28.0 km
17.4 mi

30.3 Jan
18.8 mi

HAAT: 100.0
328.0

Note: Radial(s) denoted by "*" not included in HAAT calculation .

• Approxlmate radlal through tbe most dlstant polnt of Hazlehurst city llmits.



GENERAL HIGHWAY MAP
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CERTIFICATE OF SERVICE

I, Dawn A Smith, a secretary in the law offices of Haley, Bader & Potts,

hereby certify that I have on this 5th day of January, 1994, sent copies of the

foregoing "SUPPLEMENT COMMENTS OF DONALD B. BRADY" by first-class

United States mail, postage prepaid, to the following:

Timothy K Brady, Esquire
P.O. Box 986
Brentwood, TN 37027-0986
Counsel for St. Pe' Broadcasting, Inc.

James R. Cook, Esquire
Harris, Beach & Wilcox
1816 Jefferson Place, N.W.
Washington, D.C. 20036
Counsel for Crossroads Communications, Inc.

*Hand Delivered


